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LEGAL PROFESSION UNIFORM LAW APPLICATION BILL 2021 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Jackie Jarvis) in the chair; 
Hon Matthew Swinbourn (Parliamentary Secretary) in charge of the bill. 
Clause 1: Short title — 
Committee was interrupted after the clause had been partly considered. 
Hon MATTHEW SWINBOURN: Before we were rudely interrupted by question time, Hon Nick Goiran asked 
quite a long question that had a number of elements to it. I will do my best to address each of them, but as is always 
the case, I think the member will bring to my attention anything I have missed. It might be helpful at this stage to 
table a document that I have before me titled “Amending the Uniform Law”, which is page 21 of the Legal Services 
Council’s annual report 2020–21. 
[See paper 1122.] 
Hon MATTHEW SWINBOURN: That document will be circulated, and I suspect the member is familiar with 
it anyway. It sets out how to amend the uniform law and at which particular point certain things happen. I hope 
that document is of assistance. We have talked about a process that was commenced by the Legal Services Council 
in late 2019 and into 2020, I think it must have been, when it was released as a consultation paper that has been 
referred to. That process is at the stage indicated by the box here, which states that if the standing committee approves 
amendment, the Victorian Office of the Chief Parliamentary Counsel drafts a bill to amend the uniform law. One of 
the questions the member asked was when would that process conclude. In one sense, the process is concluded from 
the Legal Services Council because it has now submitted what it wants done to the Victorian Chief Parliamentary 
Counsel to draft laws. 
The government is in possession of a copy of that report, but it is not our report and it has been given to us in 
confidence. The member will note that the next step from parliamentary counsel is a bill enacted by the Victorian 
Parliament. In there, which does not really deal with it, is a process by which the Victorian cabinet will sign off 
on a bill that is to be introduced in the Victorian Parliament. We are not going to disclose a document that has been 
given to us in confidence at this time that is subject to cabinet-in-confidence. I do not think the member’s point 
was to ask for us to respond to the 36 recommendations. In general terms, the other issue the member raised with 
us was to what extent had the types of matters that might be raised in the consultation paper been taken into account 
with the bill before us. To be honest, they have not been taken into consideration because this bill before us is the 
application bill that provides the mechanism for the adoption of the uniform legal profession scheme—I think 
I have used the wrong term there—in Western Australia. We have not got to the point. If I cast my mind ahead and 
if, for example, the process here in our Legislative Council took some months to complete—I hope it does not—
and the Victorian Parliament then passed an amendment, it would probably be something that we would then have 
to take into consideration in the way of an amendment to this bill to take into account the amending Victorian bill; 
or possibly not, because obviously the mechanism that might exist is for it then to be dealt with under the provisions 
that the uniform legislation committee talked about in terms of adopting the Victorian amending laws. I do not 
want to speculate because obviously that is down the track, but I am trying to paint a picture for the member about 
those sorts of things. I hope I have covered off what the member was asking; if not, he can ask for clarification. 
As I said, we cannot table a document that is not ours to table and that was given to us in confidence. 
Hon NICK GOIRAN: Parliamentary secretary, that is very helpful. What we do know then is that at least 
36 improvements are on the public record that have been identified by the Legal Services Council. We know that 
in accordance with the mechanism to amend the uniform law, the council has recommended a draft amendment to 
the standing committee. The parliamentary secretary indicated that the stage we are up to is that if the standing 
committee approves an amendment, the Victorian Office of the Chief Parliamentary Counsel drafts a bill to amend 
the uniform law. My question is, has the standing committee approved an amendment and are we therefore in that 
part of the mechanism, which is the drafting of a bill? 
Hon MATTHEW SWINBOURN: Yes, is the answer to the member’s question, but as a point of clarification he 
talked about 36 recommendations as if there would be 36 amendments. I cannot go into the details of what the 
amendments are, but it does not necessarily follow that because there were 36 recommendations at that stage, on 
that consultation report, that that would be the result. I do not want him to say that there are 36 recommendations 
ergo there are 36 changes to the bill, because that is not necessarily the case.  
Hon NICK GOIRAN: That is helpful. I appreciate there are certain things that the parliamentary secretary is not 
going to disclose, for the reasons he indicated earlier, included that it is not his document. But in terms of what is 
on the public record, we know that the council undertook a consultation process and it made 36 recommendations. 
After that, the council, the Legal Services Council, received submissions from various bodies in response to its 
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consultation paper of January 2020. It received submissions from the likes of the Law Council of Australia in regard 
to those 36 recommendations and I take it that thereafter the Legal Services Council then provided some form of 
information to the standing committee. I take it that that information provided to the standing committee is not 
currently on the public record. Is that then the report or the document that the parliamentary secretary is indicating 
the government has in its possession but is unable to make publicly available?  
Hon Matthew Swinbourn: By way of interjection, yes, honourable member.  
Hon NICK GOIRAN: As a result of that document, the standing committee has approved some or all of the 
recommendations in what I am going to refer as the final report from the council, and the matter is now with the 
Victorian Office of the Chief Parliamentary Counsel to draft the bill to amend the uniform law. That at least brings 
us and all the other interested stakeholders in this matter up to speed as to exactly where the uniform law is heading. 
My question then pertains in part to what the state of the uniform law is that we will pass at the moment, because 
that Victorian bill is yet to see the light of day, as I understand it from the information provided to the house this 
afternoon. One would expect that it will take some time. Clause 6 of the bill indicates that the uniform law that we 
are agreeing to, to become the replacement scheme for Western Australian lawyers, will be the Legal Profession 
Uniform Law Application Act 2014, schedule 1, as enforced on 21 June 2021. Have there been any amendments 
to that Victorian law since 21 June 2021?  
Hon MATTHEW SWINBOURN: No, member, there have not. I want to come back to a question that was asked 
before we had the break about the commencement date, just to give the member some clarity. I think the proposition 
was that it would be fair to say that the law would not commence prior to 1 July 2022. The response that I have from 
the government’s perspective is that the government would not support a commencement date before that time. 
Yes, because we are working in consultation with those two bodies, particularly the Legal Practice Board and the 
Law Society, they are insistent that they do not want a date before 1 July 2022. I hope that has clarified that 
particular point.  
Hon NICK GOIRAN: I think it is a very important point to make to give comfort to the stakeholders. We are 
saying that although we cannot be precise about when this replacement scheme will commence, we can say with 
as much reasonable certainty as possible that it is not going to commence until 1 July. There is a period to be passed 
over the next few months between now and commencement. It seems to me that it is possible that this Victorian 
bill, which, as I said, has yet to see the light of day, could be passed between now and 30 June this year. Would it 
then be the case that the law that we are passing today, which is not due to commence until 1 July, would be the 
Legal Profession Uniform Law Application Act 2014 schedule 1, plus any amendments that get passed by the 
Victorian Parliament prior to 1 July this year?  
Hon MATTHEW SWINBOURN: I think the member has characterised this correctly. Clause 6 states — 

… Legal Profession Uniform Law Application Act 2014 … as in force on 21 June 2021 — 
I have confirmed to the member that there have not been any further amendments since that time; however, if there 
are any further amendments prior to the commencement of this bill as passed by Parliament, those amendments 
would be subject to the disallowance processes under clause 9 that are subject to further amendments—proposed 
clause 10A. That would then be laid before the Parliament and subject to the review by the Joint Standing Committee 
on Delegated Legislation, and also subject to disallowance on the movement of another member. Those ones would 
not become incorporated into the law, because that process would still have to be followed and parliamentary 
sovereignty would be respected. 
Hon NICK GOIRAN: That is very helpful, parliamentary secretary. It gives comfort again to the stakeholders 
that a review mechanism will be available in Western Australia and that we will not have the Victorian Parliament 
modifying Western Australian law without any recourse available to our state. But a lot of this is then driven by this 
standing committee now and into the future. What is the composition of this standing committee at the moment? 
If it does not currently consist of any Western Australian representatives, will it in the future?  
Hon MATTHEW SWINBOURN: I think we always have to be careful when we are talking about standing 
committees because I initially thought the member was talking about the Standing Committee on Delegated Legislation, 
but we are not talking about that; we are talking about the standing committee that we have referred to in that table. 
I am told that the composition of the committee is the Attorneys General from all the participating jurisdictions. 
We are represented on that standing committee at this stage under the intergovernmental agreement, so we do have 
input, and that will be further crystallised once we pass this bill to make it a more permanent arrangement. Obviously 
if we did not meet our obligations under the intergovernmental agreement we would be booted off, but that is not 
the direction in which we are heading. 
Hon NICK GOIRAN: As a consequence, we are in the unique position, I suppose, of having a seat at the table in 
determining the way in which the scheme will work for New South Wales and Victoria. That is despite the fact 
that we are not actually adopting the scheme as yet, but, as the parliamentary secretary has said, that would perhaps 
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be covered by the intergovernmental agreement, and explained by the fact that we might have a temporary seat at 
the table that could be removed at some point in time. Does the intergovernmental agreement have some kind of 
time frame within which Western Australia is expected to fully embrace this scheme? 
Hon MATTHEW SWINBOURN: It is actually 1 July 2022 unless extended by agreement of the members of the 
standing committee. If we reflect back, I think it has been extended in the past, and 1 July 2022 is the new date. 
Hon NICK GOIRAN: That becomes quite important, and we can consider that a bit further at clause 2 with respect 
to the date that everyone ought to be working toward.  
In terms of clause 1, I am satisfied that we have covered off on all those themes. 
Clause put and passed. 
Clause 2: Commencement — 
Hon NICK GOIRAN: Before we get to the amendment that has been foreshadowed by the parliamentary secretary, 
I have some preliminary questions about clause 2. Clause 2 indicates that everything other than part 1 of the bill—
which consists of the first five clauses of the bill—is to commence on a day fixed by proclamation. I think it is 
again fair to say that given what the parliamentary secretary has described in the debate on clause 1, the current 
intention is that the proclamation day will be 1 July this year, subject to everybody’s best endeavours. We know 
from the information that the parliamentary secretary has provided on clause 1 that it is not the government’s intention 
for the date to be sooner than that. We also know that pursuant to the intergovernmental agreement, there is an 
obligation or duty on the government to facilitate the date of 1 July 2022, otherwise the government will need to 
negotiate again with the other intergovernmental partners. 
The Standing Committee on Uniform Legislation and Statutes Review in the fortieth Parliament had something to 
say on this matter. I draw to the parliamentary secretary’s attention the comments that were made by the committee 
in its 129th report. At pages 13 and 14 of that report, some parliamentary sovereignty concerns were raised. I note 
in particular that at paragraph 7.13, the committee asked the Attorney General two questions. The first is when he 
expects that the act in its entirety will come into operation. The second is whether there is any realistic prospect 
that any provision of the proposed act will not come into operation within 10 years of the act receiving royal assent. 
An ancillary question was also asked in respect of that matter. 
The Attorney General gave advice to the standing committee in a letter dated 1 July 2020, which is appendix 2 to 
the report. That letter provides a substantial response to a number of questions that were posed by the parliamentary 
committee. I refer in particular to page 56 of this report, which sets out the first page of that letter. The answer that 
is provided is that the date is 1 July 2021, which of course has since passed. Has any detriment occurred as a result 
of the failure to bring the proposed act into operation by 1 July 2021 and the effectively 12-month extension that 
will now occur? 
Hon MATTHEW SWINBOURN: We are not aware of any particular detriment from the delay other than the 
lost opportunity costs that come with any delay as a matter of economic and social principle. How do I want to put 
this? In terms of detriment, there have not been any quantifiable losses or anything of that kind. 
Hon NICK GOIRAN: The government has a number of proposed amendments on the supplementary notice 
paper. If the bill does pass today, obviously the government will be enthusiastic to have its amendments included. 
This will mean that the bill will need to go back to the other place for its concurrence on the amendments. Of course, 
this chamber is not able to control what the time frame or the outcome might look like, but I think it is reasonable 
to assume, given the numbers in that place, that there is no good reason why those amendments would not be agreed 
to by the other place and, indeed, passed in a timely fashion. What other steps would the government then need to 
take to ensure that this bill is able to commence by the deadline of 1 July this year? 
Hon MATTHEW SWINBOURN: I am advised that of the other steps that need to be taken, the only significant 
one is the drafting and finalisation of the local regulations. The necessary consultation will need to be done on 
that. I think it would be fair to say that both the Legal Practice Board and the Law Society are aware of the size 
of that task, which I think is why they are saying 1 July 2022 is the appropriate date on which they would like 
to see it commence. As I have previously indicated, we are not committed to locking in that date, but we will not 
set the commencement date before that time. It is 15 March now. There are some months to get that going. We are 
progressing the bill in good faith so that we are in a position to get to that stage and that work can be undertaken. 
Hon NICK GOIRAN: The one major task that needs to be undertaken is the drafting of the local regulations. That 
will involve some consultation. I guess my preliminary concern is it is one thing for the regulations to be drafted 
and done with authentic consultation, but the profession still needs time to not only learn of those regulations, but 
also prepare accordingly. I am not talking about the select few who will be consulted, like the Law Society and 
the Legal Practice Board and perhaps others, who will have ample notice—the most amount of notice. The ordinary 
practitioner or the small suburban law firm are also entitled to have adequate notice of what the new scheme will 
look like, including the local regulations. Has the government factored in that additional time frame and, more 
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specifically, is the parliamentary secretary in a position to give us an indicative answer about how long he anticipates 
the consultation and drafting of regulations process will take? We consider that to be phase 1, and phase 2 is what 
I would describe as the communication and education phase. Is the parliamentary secretary in a position to give us 
some form of time frame on those two phases so that we can have confidence that the 1 July date can be met? 
Hon MATTHEW SWINBOURN: I am advised that if the bill were to be passed imminently, a consultation draft 
of those regulations would be available in early May. Remember, member, that we have not made a commitment 
for the scheme to start on 1 July 2022. That is the preference of the Law Society and the Legal Practice Board. 
The member has referred to the whole profession; the Law Society does not represent the entire profession. There 
are obviously big firms that are much more capable of transitioning to this regime than perhaps small suburban 
firms or sole practitioners and that sort of thing. That is why we are not locking in 1 July and saying it will commence 
on that day. During the consultation phase on the draft regulations, issues might arise, and we do not want to be 
working against a locked-in position because of the concerns for the broader profession. 
The member will know, and I know, that suburban law firms and sole practitioners are acutely aware of this 
legislation. My office is right next to a suburban law firm and I get accosted in the car park by the suburban lawyers 
about when the legislation will come into effect. I can give them no more certain answer than I can give the member. 
They are busy practices; they have a lot on their plate, and we do not want them to be in a position whereby this 
reform comes into effect and they are not taken into consideration in terms of adapting and moving on. 
I will say that for many practitioners the effect of this total reform will not be greatly noticeable; it will just keep 
beating along for them. It is sort of like changing the sign out the front because their level of practice is not 
particularly influenced by it. It is not perhaps the same as the reform back in 2008, which was a major rewriting 
of the Legal Profession Act and the conduct rules and all those sorts of things. It is a very important reform, but it 
is, as I said, not probably as earth-shattering for an average suburban practitioner as it was back in 2008. I do not 
know whether Hon Nick Goiran was practising in 2008. I think he probably was. Was he? 
Hon Nick Goiran: I was just finishing up before we came here. 
Hon MATTHEW SWINBOURN: The member is probably very familiar. I did not get admitted until 2014, so 
I did not worry about any of that at that stage. I know that for many in the profession, it was a significant change. 
I hope that gives the member, and those who might be following the debate, some assurance as to how this will play 
out. The government is not wanting to lock in 1 July as the date for reasons of the kind arising here. 
Hon NICK GOIRAN: That is excellent, because we do not want anyone to feel ambushed by the regulations 
and then the desire to meet this, in some respects, artificial deadline of 1 July, albeit that it is subject to the 
intergovernmental agreement. 
Are we expecting the local regulations to be substantial? Is the parliamentary secretary in a position to give us 
some indication of the breadth of the topics that will need to be covered by the regulations? We routinely pass bills 
that allow for regulations to be made but they do not necessarily need to be done. The parliamentary secretary 
kindly listed for us earlier a number of provisions that give a regulation-making power, from clause 55 through to 
clause 251. Roughly, there are probably about a dozen such clauses. But are we expecting it to be a substantial 
product or something a little lighter? 
Hon MATTHEW SWINBOURN: I think the member used the word “substantial” and words like that, which are 
difficult words to — 
Hon Nick Goiran: To quantify. 
Hon MATTHEW SWINBOURN: That is right. The advisers have said that, in their assessment, the regulations 
are moderate. Currently, there are about 70 sections, so we are not talking about regulations like perhaps the work 
health and safety regulations, which by all accounts are very large. In this instance, it is about 70 sections. That 
may increase or decrease with further consultation. Some of them relate to the Legal Practice Board and how meetings 
might transpire and those sorts of things. The broader professions are not going to be particularly worried about 
those sorts of things. Things like the conduct rules are already out there; they are not part of this local regulation, so 
we do not need to work on those. It is moderate in that regard. In fact, I would have thought 70 clauses of regulations 
is actually quite light as far as regulations go, but as we say, it is not quantifiable in the sense of the terms used. 
I move — 

Page 2, after line 7 — to insert — 
(aa) section 356B(2) — 

(i) if the Industrial Relations Legislation Amendment Act 2021 section 69 comes into 
operation on or before the day fixed under paragraph (b) — on the day fixed under 
paragraph (b); or 
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(ii) otherwise — immediately after the Industrial Relations Legislation Amendment Act 2021 
section 69 comes into operation; 

Hon NICK GOIRAN: Can the parliamentary secretary indicate what gave rise to this amendment? 
Hon MATTHEW SWINBOURN: I think it is in some respects very straightforward. The amendment is consequential 
upon the passage of the Industrial Relations Legislation Amendment Act 2021 last year and provides for the 
commencement of section 356B(2) by reference to the commencement of section 69 of the Industrial Relations 
Legislation Amendment Act 2021. I think we can take it from that that the act has not come into commencement at 
this stage, so we need this amendment to this bill to take care of that. 
Hon NICK GOIRAN: Is the reference to section 356B(2) intended to be a reference to section 356 found in 
part 17 of the bill? 
Hon MATTHEW SWINBOURN: Yes, member. 
Hon NICK GOIRAN: I have in front of me a copy of section 356 and there is no — 
Hon MATTHEW SWINBOURN: There is a consequential amendment on the supplementary notice paper at 
clause 329 that deals with section 356B. I will obviously move that amendment once we get to that part. It will 
amend that by putting those provisions in there. I hope that answers what the member is asking. We can obviously 
explore this a little further if it does not. 
Hon NICK GOIRAN: I guess this goes back to my original question: what brought all this about? It is not merely 
the case that the Industrial Relations Legislation Amendment Act 2021 is passed; it is more to the point with 
respect to the definition of “disqualified person”, as we will see in due course when we get to proposed new part 17, 
division 8A. I am quite happy to hold off on those questions with regard to why we are inserting the definition of 
“disqualified person” at that point, but for the present purposes, under clause 2, what is the status of section 69 of 
the Industrial Relations Legislation Amendment Act 2021? Has it come into effect? 
Hon MATTHEW SWINBOURN: No, it has not yet come into effect. 
Hon NICK GOIRAN: Is it expected that it will come into effect before 1 July this year? 
Hon MATTHEW SWINBOURN: I think this is outside our portfolio. We do not know. We just know it has not yet 
come into effect. I cannot give the member any more information than that, because it obviously falls within the 
Minister for Industrial Relations’ portfolio rather than the Attorney General’s. I will talk about the “disqualified person” 
matter, which is the consequential amendment that I referred to before. I am actually familiar with definition of 
“disqualified person” because it is used in section 112A(3)(a), which is a provision of that particular act that deals 
with people who are not legal practitioners engaging in legal practice when giving employment and industrial 
relations advice. By way of example, people who are union officials or employed by the Chamber of Commerce 
and Industry as an industrial association are able to engage in legal practice, notwithstanding that they are not legal 
practitioners in terms of advice given on employment and industrial relations matters. I do not know if the term 
“industrial relations” is used; I think it is just employment law matters. That is a very old lay advocate provision 
that goes back donkey’s years and has been included there forever. In fact, I essentially practised law of a kind when 
I worked for a trade union and was not a legal practitioner under the protection of that particular provision. There is 
an issue when legal practitioners who have been disqualified from legal practice try to use that particular provision 
to effectively engage in a form of legal practice because they become a registered industrial agent or something of 
that kind, which is obviously contrary to the provision. The effect here is one of the proper reference to the current 
legal term. It ensures that the term “disqualified person”, as used in section 112A(3)(a) of the Industrial Relations Act 
is defined by reference to the Legal Profession Uniform Law (WA) and not the Legal Profession Act 2008. It is 
a lot of work for what is just an update of a term in that particular provision. 
Hon NICK GOIRAN: An excellent explanation, parliamentary secretary, with regard to proposed new part 17, 
division 8A, which will probably alleviate the need for us to pursue that at that time. I am somewhat troubled by 
the lack of information from the government available to the chamber at the moment with regard to section 69 of 
the Industrial Relations Legislation Amendment Act 2021. I acknowledge that that is a matter that ultimately 
falls under the responsibility of a different portfolio, but that is not the problem of the Legislative Council. The 
Legislative Council as the house of review needs to consider the Legal Profession Uniform Law Application 
Bill 2021. The entirety of that bill falls under the responsibility of the Attorney General of Western Australia, and he 
has agreed to pass this bill through his cabinet. I could ask, tongue firmly in cheek, who knows when the majority of 
the cabinet would have first heard of this bill? It is on the public record that that is not something that is always done. 
In this instance, the AG has decided to include in the long title that this bill will be an act under his responsibility 
that will make consequential amendments to various acts and for related purposes. Towards the end of the bill, at 
part 17, “Consequential amendments to other Acts”, there is a massive list starting with the Aboriginal Affairs 
Planning Authority Act 1972 all the way through to the Young Offenders Act 1994. Part 17 starts at clause 330 
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and goes all the way to clause 421. All those things are the responsibility of the Attorney General with respect to 
their intersection with this bill. It is really not satisfactory for the government to indicate that it does not know 
what is happening when it comes to the Industrial Relations Legislation Amendment Act of 2021 and, in particular, 
section 69, given that someone in government has obviously decided to alert others to say, “We really need to have 
the parliamentary secretary to the Attorney General move the amendment standing in his name at 2/2.” Someone 
in government must know when section 69 of the Industrial Relations Legislation Amendment Act 2021 will come 
into operation. It is not unreasonable to ascertain whether the intention is for that to occur pre or post–1 July 2022, 
which is the key date that we are working towards. As a way of moving forward from this, can the parliamentary 
secretary take that on notice and ultimately provide information to the chamber when we get to new part 17, 
division 8A, much later in consideration of the bill at clause 356? 
Hon MATTHEW SWINBOURN: I can take it on notice and raise it with the Minister for Industrial Relations 
and the Attorney General’s staff to see whether an answer to that particular point can be provided to the chamber. 
I accept that the contents and carriage of this bill are my responsibility as the parliamentary secretary. I am not trying 
to avoid that responsibility, but there are obviously limits to my knowledge. I give an undertaking to make those 
inquiries and report back to the chamber when I am in a position to do so. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clauses 3 and 4 put and passed. 
Clause 5: Application of Interpretation Act 1984 to Act and Uniform Law — 
Hon NICK GOIRAN: Clause 5 deals with the application of the Interpretation Act 1984 to this bill and the uniform 
law. In the last Parliament, the Standing Committee on Uniform Legislation and Statutes Review’s 129th report, which 
was tabled in September 2020, made a couple of findings that relate to this point. I note that at page 15 of that report, 
the committee states at paragraph 7.24 — 

Clause 5(a) provides that the Interpretation Act 1984 applies to the Act, however clause 5(b) provides 
that it does not apply to the Legal Profession Uniform Law (WA). Instead, the Interpretation of Legislation 
Act 1984 … the Victorian equivalent of Western Australia’s Interpretation Act 1984, applies to the 
Legal Profession Uniform Law (WA). 

Paragraph 7.25 states — 
While the provisions of the Interpretation Act 1984 and the Interpretation of Legislation Act 1984 (Vic) are 
largely consistent, the effect of clause 5(b) of the Legal Profession Bill and section 7 of the Legal Profession 
Uniform Law (WA) is that the law of another jurisdiction will apply in Western Australia. 

Paragraph 7.26 states — 
The Western Australian Parliament is unable to amend or repeal the Interpretation of Legislation Act 
1984 (Vic). 

The parliamentary secretary will see that although that is not necessarily specifically referred to in clause 5, the 
concern that arises is, of course, that the Interpretation of Legislation Act 1984, the Victorian legislation, is subject to 
amendment from time to time by the Victorian Parliament. The committee goes on to comment at paragraph 7.27 — 

The Committee acknowledges that one way uniformity is achieved is by applying the law of another 
jurisdiction. However, applying the laws of another jurisdiction which the Parliament of Western Australia 
cannot amend or repeal, and which may be inconsistent with Western Australian legislation, impacts on 
State Parliamentary sovereignty. 

Paragraph 7.28 states — 
The Committee accepts, however, that uniformity also depends on consistent interpretation of the 
Legal Profession Uniform Law in the different jurisdictions in which it operates. For that to happen, the 
Interpretation of Legislation Act 1984 (Vic) will need to apply to that law to the exclusion of the 
interpretation legislation of each participating jurisdiction. 

The committee then makes two findings. Finding 3 states — 
Clause 5(b) of the Legal Profession Uniform Law Application Bill 2020, in providing that the Interpretation 
Act 1984 does not apply to the Legal Profession Uniform Law (WA), erodes the Western Australian 
Parliament’s sovereignty and law-making powers. 

Finding 4 states — 
Applying the Interpretation of Legislation Act 1984 (Vic) in Western Australia will be a necessary 
consequence of the uniform legislative scheme that underpins the Legal Profession Uniform Law. 
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I raise all that to simply ask: what will be the mechanism by which Western Australia, or the participants in the 
Western Australian scheme, will be alerted in the event that the Victorians decide to change their version of the 
Interpretation Act, thereby having an impact upon our scheme here? 
Hon MATTHEW SWINBOURN: I am advised that there will be no formal mechanism for it to be alerted. 
However, I am told that there are things called officer working groups, which the member may be familiar with, 
which are constantly assigned to these sorts of things. The expectation is that those sorts of things will be raised 
through the officer working groups so that we will become aware of them and then, obviously, our people will 
make an assessment about the impact it will have here—whether it needs to be alerted, whether it is appropriate 
or whether we agree with it. There will be that discussion, but it will not be a formal process; I do not want to give 
the impression that will be. It is the kind of thing that they will talk to each other about. 
I might add that the Western Australian Parliament and the Western Australian jurisdiction will be in the same 
position as the New South Wales Parliament and jurisdiction, which will also be subject to any amendments to the 
Victorian Interpretation of Legislation Act and have the same effect that the member and committee identified. 
The comfort we can take from that is that they will also be aware of and alerted to it so not only will our eyes be 
on it, and our expectation is that the Victorians will raise it with us if they are proposing such a thing, but also the 
New South Welsh people—is that how you say it?—or the New South Welshmen will be looking at this issue. If and 
when other jurisdictions come into this field, it will become a live ongoing issue. More broadly, as Hon Nick Goiran 
knows, there is a push towards more uniform laws across the country. These are not the significant issues that 
arise. We do not expect the Victorians to trot off and blithely make changes to their interpretation act without having 
some regard to its effect on uniform laws to which they are party. 
Hon NICK GOIRAN: I have one final question on this point: will other Western Australian statutes also be subject 
to this regime—that is, that the law of Western Australia as it applies is subject to the Interpretation of Legislation 
Act 1984, that being the Victorian legislation—or is this the only piece of Western Australian law that will be 
constrained or impacted by that Victorian statute? 
Hon MATTHEW SWINBOURN: Member, we are not aware of laws that have the same provision, so the short 
answer is that we do not know at this stage. 
Clause put and passed. 
The DEPUTY CHAIR (Hon Jackie Jarvis): Noting the time, I will leave the chair until the ringing of the bells. 

Sitting suspended from 5.59 to 7.00 pm  
Clause 6: Application of Uniform Law as law of the State  — 
Hon MATTHEW SWINBOURN: During the dinner break, we sought advice on an issue that arose about the 
operation of section 69 of the Industrial Relations Legislation Amendment Act 2021. I am informed that the Minister 
for Industrial Relations anticipates that that act and the regulations will commence on or before 1 July 2022. 
Hon NICK GOIRAN: As we consider clause 6, I draw to the attention of the parliamentary secretary that in 
its 136th report, the Standing Committee on Uniform Legislation and Statutes Review commented on the matter 
before us. I turn in particular to the committee’s reference to schedule 1 of the 2014 and 2019 Victorian acts.  
The committee states — 

5.15 The inability to amend or disallow Schedule 1 of the Legal Profession Uniform Law Application 
Act 2014 (Vic) and the Legal Profession Uniform Law Application Amendment Act 2019 (Vic) 
does impinge upon Parliament’s sovereignty and law-making powers. However, it is necessary for 
Parliament to adopt Schedule 1 of the Legal Profession Uniform Law Application Act 2014 (Vic) 
and the Legal Profession Uniform Law Application Amendment Act 2019 (Vic) if Western Australia 
is to join the Legal Profession Uniform Law scheme. 

5.16 The Committee considers that Parliament should be aware that Schedule 1 of the Legal Profession 
Uniform Law Application Act 2014 (Vic) and the Legal Profession Uniform Law Application 
Amendment Act 2019 (Vic) will be incorporated into the Act upon the passing of the Bill. 

The clause before us refers to both Victorian acts, in particular, at page 7, lines 7 and 8. We have previously 
discussed that the version of those acts that we will adopt was in force on 21 June 2021. Reference is then made 
in clause 7 to the 2019 legislation, particularly part 2, which we will also be adopting. Is the relevant date in that 
respect also 2021? 
Hon MATTHEW SWINBOURN: I think the member asked about the relevant date in the Victorian Legal 
Profession Uniform Law Application Amendment Act 2019. That act has passed the Victorian parliament but has 
not yet come into effect. Part 2 of that act has not come into operation yet. That act facilitates Western Australia’s 
entry into the Legal Profession Uniform Law scheme. Parliament is able to scrutinise the publicly available Victorian 
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act as it considers this bill. Once we pass these laws—if we do—the Victorian provision will then commence. It 
is dependent on what we do here. 
Hon NICK GOIRAN: Is the parliamentary secretary saying that the only thing that the 2019 Victorian legislation 
does is to facilitate the entry of Western Australia into this uniform scheme and it does not in any other way modify 
the uniform law as set out in the 2014 legislation, as it was in force on 21 June 2021?  
Hon MATTHEW SWINBOURN: Sorry about the delay; we are trying to get this correct and precise. To repeat 
what I think the member said, the Legal Profession Uniform Law Application Amendment Act 2019, which is the 
Victorian law, facilitates the entry of WA into the uniform scheme and nothing more than that. Largely, that is what 
the act is meant to achieve. It has been brought to my attention that section 8 appears to correct a typographical 
error. It states — 

Practising certificate granted in non-participating jurisdiction 
In clause — 

Yadda yadda yadda — 
… for “section 49” substitute “section 43”. 

It sounds as though there was an incorrect reference. Then there is part 3, which I am told relates to the Victorian 
application act but does not relate specifically to WA’s entry into the scheme. It does not affect us in any event. 
Hon NICK GOIRAN: The 2020 version of this bill made reference to schedule 1 of the 2014 Victorian legislation 
as at 7 March 2020, whereas this bill talks about it as being in force on 21 June 2021. What is the significance of 
the change of dates there? 
Hon MATTHEW SWINBOURN: The references to 7 March 2020 and 21 June 2021 are to the day before the 
bills were introduced into Parliament. I am advised that the 2020 bill was introduced into Parliament on or about 
8 March 2020, and this bill was introduced following that. That is what the date is. I suspect the rationale behind 
it is to have it as up to date  as possible to the time before it enters Parliament. 
Hon NICK GOIRAN: That is a period of some 15 months and four days. Were there any changes in the uniform 
law in that time? 
Hon MATTHEW SWINBOURN: I am advised that there were no changes. The bill was introduced in June 2021. 
I am reading the front page of the Victorian Legal Profession Uniform Law (NSW) No 16a and it states — 

Status Information 
Currency of version 
Current version for 1 July 2018 to date (accessed 15 October 2021 … 

There were no amendments in the 15 months and four days that the member referred to. 
Hon NICK GOIRAN: In the end, it is the version of the Victorian legislation that was in force on 21 June 2021; but 
also, indeed, it is in force today because we have previously been told that there have been no changes to the Victorian 
legislation since 21 June 2021. It is that version that we are applying, endorsing and accepting as Western Australian 
law, subject to what is contained in the remainder of clause 6(1) before us, that being the 2019 Victorian legislation. 
But as the parliamentary secretary has already indicated, that will not change the operation of the scheme apart from 
a typographical matter, it effectively just facilitates Western Australia’s entry into the scheme. The modifications 
to our own scheme are set out in part 7 of the bill—from memory, I think that is to do with Law Mutual (WA). Part 7 
deals with modifications for professional indemnity insurance. That being so, is it the intention of the government 
to table schedule 1 of the Victorian legislation so that we have in our own Parliament a copy of the law that we are 
intending to enact? 

Hon MATTHEW SWINBOURN: The member asked whether it is the intention of the government to table it. 
We do not have an intention to table it, but I have explored further with the advisers  whether it can be tabled and 
I am advised that it can. If that is what the member is asking us to do, the Victorian law can be tabled when we 
have it in our possession in a form that can be appropriately tabled. 

Hon NICK GOIRAN: I think that would be good. I think this matter is worthy of further thought by the chamber 
and it is perhaps also a matter for the Standing Committee on Uniform Legislation and Statutes Review to give 
consideration to it in due course under its broader terms of reference to constantly keep the statutes under review. 
If we are going to be incorporating into Western Australian law legislation from another jurisdiction, as the committee 
rightly told us at paragraph 5.16 on page 9 of its report, then our own Parliament should as a minimum have it here 
as a tabled paper. I am encouraged to hear that the government will explore facilitating that. That will not necessarily 
stop the passage of clause 6. 

Clause put and passed. 
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Clause 7 put and passed. 
Clause 8: Tabling amending Acts — 
The CHAIR: I draw members’ attention to supplementary notice paper 31, issue 3, and the amendment standing 
in the name of the committee at 1/8. I move — 

Page 8, line 19 — To delete “Assent.” and insert — 

Assent and upon being laid before each House is taken to be published under this Act. 

I am obligated, as the Chair of Committees, to move that amendment. Therefore, the question is that the words to 
be deleted be deleted. 

Hon MATTHEW SWINBOURN: As previously indicated, the government does not support this amendment. 
The government supported recommendation 3 in principle, but not the form of the amendment, so the government 
will be opposing the committee’s recommendation and the amendment that the Chair of Committees has just moved. 
I anticipate moving the following amendment for new clause 10A, which deals with the substance of recommendation 3. 

Hon DONNA FARAGHER: I will come in at this point, given that this amendment relates to a committee 
recommendation. I think, again, by way of background, this amendment stems from and is a follow-on to the debate 
that we had in this place in the last parliamentary session on changes to the standing orders. In this case, that means 
the Victorian amending act will now fall within the ambit of standing order 67, particularly suborder (1), and that will 
ensure that disallowance motions will automatically be moved and brought on for debate. That was a good outcome 
and I thank the government for supporting the committee on that aspect, because it is a matter for not just this bill, 
but also other bills that will come forward in due course. 

This committee recommendation was determined after the committee considered that, as the Victorian amending 
acts are not published under a Western Australian written law—they do not fall within the terms of reference of 
the Joint Standing Committee on Delegated Legislation. The committee recommended that an amendment be made—
that is, the amendment that now appears on the supplementary notice paper. I was in the chamber when the 
parliamentary secretary indicated the reasons the government supports the intent of the committee recommendation 
but has a preference for a different wording. I have to say that the wording that has been put through by the 
Parliamentary Counsel’s Office is perhaps rather convoluted. Nonetheless, from my reading of it—I have had the 
opportunity to look at it—I think it will still achieve the same aim. I cannot speak for the committee, but I am quite 
sure that other committee members will be pleased that, notwithstanding it is not the exact wording that the committee 
put forward through its recommendation, the other recommendation that is on the supplementary notice paper, and 
which the parliamentary secretary will no doubt move in due course, does address the committee’s concerns and 
will, therefore, enable the joint standing committee to consider these matters. I think that is good, and it is what the 
committee sought to achieve. 

Amendment put and negatived. 
Clause put and passed. 

Clause 9: Disallowance of amending Acts — 
Hon NICK GOIRAN: Clause 9 deals with the disallowance of amending acts. The version of the bill published 
by the government in the last Parliament contained a partial disallowance provision. Why has the partial disallowance 
provision been removed from this bill? 
Hon MATTHEW SWINBOURN: The partial disallowance mechanism that appeared in the 2020 bill reflected the 
amendments in committee recommended by the Standing Committee on Uniform Legislation and Statutes Review for 
the Fair Trading Amendment Bill 2019, and was then adopted in the same way for the Legal Profession Uniform Law 
Application Bill 2021. The Fair Trading Amendment Bill, as reintroduced in June 2021, does not contain a partial 
disallowance mechanism. There is no policy reason for having a partial disallowance mechanism in the Legal Profession 
Uniform Law Application Bill when there is no partial disallowance mechanism in the Fair Trading Amendment 
Bill 2021. The rationale for not including a partial disallowance mechanism is that allowing for a partial disallowance 
may cause problems to what is partially disallowed. For example, there may be non-disallowed provisions that rely on 
other provisions that are disallowed. If a house of Parliament wanted to disallow some part of the amending act and there 
was no mechanism for a partial disallowance but the desired provision could be incorporated in the Legal Profession 
Uniform Law by a bill passing in the ordinary way, the amending act would be wholly disallowed and a bill would 
be drafted to incorporate the desired parts of the amending act to deal with any issues arising from not including 
the undesired parts. This would allow the government, including the instructors, PCO and Parliament, to consider 
any potential issues that could arise that Parliament considers should not be incorporated. 
Partial disallowance mechanisms are not generally used in other jurisdictions. The only jurisdiction in which it has 
been used is the Australian Capital Territory, and even there it is used in limited circumstances. I have some 
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examples here for future scholars who want to look at this issue. It is in the Education and Care Services National 
Law (ACT) Act 2011 section 6(2) to (4), the Co-operatives National Law (ACT) Act 2017 section 7(2) to (4) and 
the Community Housing Providers National Law (ACT) Act 2013 section 7(2) to (4). 
I think, member, that covers off the rationale that the danger of partial disallowance is essentially the unintended 
consequence that could come from it. The government’s preferred position is that full disallowance occurs, as 
parliamentary drafters and instructors can then go back and draft a bill that will amend the act, which is more 
consistent with respecting parliamentary sovereignty as well. Therefore, any of those issues can be given much greater 
consideration by all concerned, including Parliament when it comes back before the house. 
Hon NICK GOIRAN: That explains in part why the partial disallowance provision is not in the bill before us, but 
what changed between the Legal Profession Uniform Law Application Bill 2020 and this one? The parliamentary 
secretary explained that the reintroduced Fair Trading Amendment Bill no longer had the partial disallowance 
mechanism. That almost implies that because one did not have it, in effect, a policy decision was made to ensure 
that the two bills were consistent in both not having a partial disallowance mechanism. But somebody in government 
during the previous Parliament thought it important enough to include it, and now there has been a decision to take 
it out. Has somebody specifically advocated this position that the parliamentary secretary has just articulated that 
there are some, if you like, consequences for having a partial disallowance mechanism? 
Hon MATTHEW SWINBOURN: I do not know whether I can take it a lot further than just saying that the policy 
principle, or even the drafting principle, is about consistency across uniform laws in the statute book, and not having 
it in the Fair Trading Amendment Bill essentially means that we were not going to have it in this one so we can 
keep—I see the member is struggling with his mask—that consistency as a matter of principle on uniform law. 
Obviously, the compositions of the Parliaments are also different, and so is how the bills might have passed through 
them. We are guided by the way Parliamentary Counsel’s Office wants things done on this sort of thing. I think the 
danger of a partial disallowance is still a sound position. Hon Nick Goiran is one of the more cautious members in what 
we do in this chamber and its unintended consequences. The member has previously spoken at length about what 
drove him when in private practice to become a member of Parliament, which included some of these things. I think 
there is a danger when, as a chamber, we try to partially disallow a provision without it having full effect. However, 
it is not completely throwing out the baby with the bathwater because we have not taken away the full disallowance 
mechanism. Parliament will still reflect its will when an amending law is not sufficiently consistent with the will of 
the Parliament and the provision can therefore be disallowed. There would be a debate about that in which those areas 
would be identified and then the government of the day, whichever government it is, would have to go back to the 
drafters and introduce an amending bill to give effect to the Victorian amending legislation that was disallowed. 
Hon NICK GOIRAN: Has the decision to what I would describe as to remove the partial disallowance provision 
in this 2021 bill, which was originally in the 2020 bill, had an impact on any other clauses in the bill? 
Hon MATTHEW SWINBOURN: I am advised that the changes to a partial disallowance has had some impact, 
although not a great impact, on other parts of the bill. I think the member has his pen. It had an impact on clause 10. 
All the changes made to clause 10 reflect the deletion of the concept of the partial disallowance mechanism. The 
next two impacts relate to clause 14. The first of those is clause 14(5)(b) of the old bill, which is clause 13(5)(b) of 
the new bill. The changes reflect the deletion of the concept of the partial disallowance mechanism there. In the old 
bill, the next affected clause was clause 14(2) and subclauses (3) and (5), which is reflected in this bill at clause 15(2) 
and subclauses (3) and (5). Again, those changes reflect the deletion of the concept of the partial disallowance 
mechanism. They are the three clauses that are affected. Obviously, there has been a numbering change between 
the 2020 bill and the 2021 bill. They are the affected clauses that I have identified to the member. 
Clause put and passed. 
Clause 10 put and passed. 
New clause 10A — 
Hon MATTHEW SWINBOURN: I move — 
Page 10, after line 12, to insert — 

10A. Tabling of amending Act taken to be publication for Standing Orders 
(1) In this section — 

parliamentary committee means a committee established by either or both of the Houses of 
Parliament. 

(2) If a Standing Order of a House of Parliament provides that on the publication of an instrument 
under a written law the instrument is referred to a parliamentary committee for consideration, 
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the laying of an amending Act before the House under section 8 is taken to be publication of the 
amending Act for the purposes of the Standing Order. 

(3) This section does not apply if the Standing Orders of the House provide specifically for an 
amending Act to be considered by a parliamentary committee. 

Hon NICK GOIRAN: Can the parliamentary secretary confirm that it is the government’s view that this amendment 
before us, new clause 10A, will give effect to the concerns raised in the 136th report of the Standing Committee on 
Uniform Legislation and Statutes Review, which was tabled in October last year? In particular, will it deal with 
finding 4 and, although in a different form of words, will it facilitate the intent of recommendation 3? 
Hon MATTHEW SWINBOURN: Yes, that is our position. 
New clause put and passed. 
Clause 11 put and passed. 
Clause 12: No double jeopardy — 
Hon NICK GOIRAN: Is it the government’s intention that a person may be tried a second time when they have 
previously been tried but received no punishment?  
Hon MATTHEW SWINBOURN: The member’s question is deceptively simple but there is a greater import here. 
I am picking up what that is. The member might be able to provide further guidance. Clause 12(b) says “the person 
has been punished for the offence”. The member has specifically used the terminology I think of whether the 
government would prosecute a person—I am paraphrasing here—who had essentially not been punished, so the 
question at this stage and what we are trying to understand is the meaning of the word “punished” in the bill. Does 
it include a person who has been found to have contravened the provisions of the legal profession uniform law 
bills but no fine or — 
Hon Nick Goiran: No; no sanction. 
Hon MATTHEW SWINBOURN: No sanction has been put against them. We are just trying to get the answer 
so that we can give the member a fulsome answer. The answer to the member’s first question is either yes or no, 
but there is a bit more to it, and we have been alerted to that. If the member can provide us with additional guidance, 
we will try to make sure that we give the member a fulsome answer. 
Hon NICK GOIRAN: That is fair, and the way the parliamentary secretary has summarised it is good. There is 
a scenario in which a person may have been tried and found to have committed an offence, but there was no 
punishment, and the question then arises whether they can be tried a second time, in essence, in another jurisdiction 
and then be punished. But what happens in a scenario in which the person has been tried and found not guilty? 
Then, of course, there has been no punishment. Could they also be tried a second time? 
Hon MATTHEW SWINBOURN: I might not be able to give the member a yes or no answer on the government’s 
intention in the fashion that he is probably seeking, because I am advised that clause 12, “No double jeopardy”, is 
a prohibition against double punishment. It is a double punishment clause. I think that the member’s question was—
again, I do not want to misrepresent it, because I have not written it down—essentially whether it would be the 
government’s intention to try somebody a second time if they had not been punished for a particular offence. If 
that accurately reflects what the member asked, there are provisions in other acts that deal with those kinds of 
circumstances. For example, the Criminal Procedure Act would apply. If somebody had been essentially charged 
and prosecuted in another state but found not guilty, or had been found guilty of an offence but had not had 
a punishment imposed on them, then came to the Western Australian jurisdiction and subsequently one of our 
authorities that has standing to act under this clause proceeded to charge and prosecute them, that person would 
have a number of essential arguments available to them, such as that it would be an abuse of process because another 
court in a different jurisdiction had already dealt with the substance of the matter. I am advised that section 76 of 
the Criminal Procedure Act provides for a permanent stay of prosecution, and that argument would be available to 
somebody who was faced with that circumstance in Western Australia in the kind of situation that has arisen here. 
Again, I am not an expert at all in any parts, but there are obviously some High Court rulings that relate to the principle 
of double jeopardy and prosecution and those sorts of things that would again be available to somebody in that 
situation. But I think that the proper characterisation of clause 12 is a prohibition against double punishment rather 
than a prohibition against commencing second proceedings following no punishment in another proceeding.  
Hon NICK GOIRAN: That being the case, why not entitle section 12 “No double punishment”? 
Hon MATTHEW SWINBOURN: I cannot answer why it is not called “No double punishment”. All I can say is 
that the drafting picks up the wording used in both New South Wales and Victoria. I am looking at the New South 
Wales version of the Legal Profession Uniform Law Application Act 2014. Section 9 is titled “No double jeopardy” 
as well, so it is consistent with the language used in other jurisdictions. 
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Hon NICK GOIRAN: Is there also a like provision in Victoria? It seems interesting that we are applying the 
Victorian legislation — 
Hon Matthew Swinbourn interjected. 
Hon NICK GOIRAN: There is or there is not? 
Hon Matthew Swinbourn: There is; it is section 8. 
Hon NICK GOIRAN: In Victoria it is section 8, in New South Wales it is section 9, and in Western Australia it 
is section 12. To the extent that the parliamentary secretary can inform the house, are our provisions consistent? 
I appreciate that we might have used their drafting in the title of the section, but really the title is of no particular 
effect. The wording of a provision is far more important. Are both the New South Wales and Victorian provisions 
worded in a similar fashion, or are there deviations from what we have in front of us at clause 12? 
Hon MATTHEW SWINBOURN: I think there are some contextual deviations but I will read the member section 
8 of the Victorian legislation — 

If— 
(a) an act or omission is an offence against the Legal Profession Uniform Law (Victoria) and is also an 

offence against a law of another participating jurisdiction; and 
(b) the offender has been punished for the offence under the law of the other jurisdiction— 

the offender is not liable to be punished for the offence against the Legal Profession Uniform Law 
(Victoria). 

The wording in the New South Wales act is — 
9 No double jeopardy 
If— 
(a) an act or omission is an offence against the Legal Profession Uniform Law (NSW) and is also an 

offence against a law of another participating jurisdiction, and 
(b) the offender has been punished for the offence under the law of the other jurisdiction, 

the offender is not liable to be punished for the offence against the Legal Profession Uniform Law (NSW). 
From my reading of that, it appears to me that they put their cart before the horse and we put our horse before the 
cart but, in effect, they are the same. 
Hon NICK GOIRAN: I thank the parliamentary secretary for the information. I am satisfied that the three jurisdictions 
are applying the same principle here—what the parliamentary secretary has described as a “no double punishment” 
principle—but I remain concerned how it is intended to operate in circumstances in which the person has not been 
punished for the offence under the law of the other jurisdiction. To what extent has consideration been given, or to 
what extent would this provision intersect with the amendments that were made by the Criminal Appeals Amendment 
(Double Jeopardy) Act 2012? That is our Western Australian act, another one of the Attorney General’s acts. 
Hon MATTHEW SWINBOURN: As a typical principle of statutory interpretation, I am sure the member knows 
that the later act prevails to the extent of any inconsistency. If there were an inconsistency between this provision 
and the Criminal Appeals Amendment (Double Jeopardy) Act 2012, then this act would prevail over that act as 
a matter of general statutory construction. 
Hon NICK GOIRAN: That just reconfirms the importance of what we are passing now, because if there is any 
inconsistency, this provision in clause 12 is going to prevail, so let us make sure we get it right and it will do what 
the government intends it to do. Are we intending that there should be second trials and second prosecutions or not? 
Can the parliamentary secretary inform the house who will be prosecuting these offences under the uniform law? 
Hon MATTHEW SWINBOURN: The Legal Practice Board is the prosecuting authority. 
Hon NICK GOIRAN: I think the parliamentary secretary indicated in an earlier discussion, if I recall correctly, 
that the Legal Practice Board has been consulted on this bill. We had a discussion about its fact sheets, which 
I think the parliamentary secretary was looking to get hold of. I cannot recall whether we discussed the possibility 
of tabling those fact sheets. 
Hon Matthew Swinbourn: Yes, I did. I’m still following up. 
Hon NICK GOIRAN: Right, they are about the 2021 version of the bill. The Legal Practice Board has obviously 
been consulted on the bill, but broadly. We identified earlier that a lot of the consultation with key stakeholders 
focused on the date of implementation. We identified that 1 July is the preference of key stakeholders and that the 
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government will not be bringing the legislation on any sooner than that. Has the Legal Practice Board, as the 
authorised prosecutor of these offences, been specifically consulted on clause 12?  
Hon MATTHEW SWINBOURN: The Legal Practice Board was given a copy of the legislation and there was 
obviously ongoing consultation with it. I am advised that it has not formally raised any particular issue. Clause 12 
would have been part of the draft that it dealt with and it has obviously corresponded with—it is part of the 
government—other government agencies about areas that it wanted further explanation about, changes to or 
whatever it might be. I am advised that there was no formal raising. I use the word “formal” because I cannot know 
whether two officers had a conversation, but we reviewed the correspondence and nothing in relation to clause 12 
stuck out. It was before the Legal Practice Board; it was aware of this provision because it was given a copy of the 
bill in draft form way back when this was first commenced. When I say “the bill”, I mean the 2020 bill and this 
particular bill. I think I have probably covered that. 
Hon NICK GOIRAN: Will the Legal Profession Uniform Law Application Bill 2021 give the Legal Practice Board 
the power, shall I say, to prosecute offences, or will the power be contained in another piece of legislation that will 
be retained irrespective of this? 
Hon MATTHEW SWINBOURN: It is under this bill. It is in clause 233, “Who may commence proceedings for 
offence against Act or Uniform Law”. The wording is — 

The Board, or a person authorised by the Board, may commence a prosecution for an offence against this 
Act or the Legal Profession Uniform Law (WA). 

Hon NICK GOIRAN: Clause 233 of this bill will empower the board or, as I would describe it, its representative 
or its authorised person to commence any prosecutions for an offence under the legislation. Will there be any 
capacity in the regulations that the government is intending to make between now and, as I think the parliamentary 
secretary said, some period in May, the draft of which at least will be heavily consulted on, to in any way constrain 
the Legal Practice Board so that it will not be able to exercise this clause 233 power against a person who has 
already been tried for an offence under the uniform law—that is, to carve out that possibility of the board trying 
for a second time a person who was either found not guilty the first time or found guilty the first time but there 
was no sanction? 
The DEPUTY CHAIR: Parliamentary secretary. 
Hon MATTHEW SWINBOURN: Thank you, deputy chair, for the indulgence with time.  
The advice that is available to me is that we do not think we would have the power to limit that under the regulations. 
The question with regulations is always whether or not—what was the term used?—they are necessary or convenient, 
and that is the general regulating power. We are just not confident that that necessary or convenient power would 
be sufficiently broad enough to be able to do what the member proposed could be done.  
Hon NICK GOIRAN: I do not disagree with the parliamentary secretary. This highlights, once again, the importance 
of us getting it right at clause 12. Effectively what the government is saying is that there is no second chance here. 
It is ironic that we should be talking about double jeopardy because there is no second chance for the government 
once we pass this bill. It cannot rely on the regulations to constrain the power of the Legal Practice Board of 
Western Australia that is being authorised under clause 233 of this bill—I think that is what the parliamentary 
secretary said—to prosecute individuals because sections 8 and 9 respectively of the Victoria and New South Wales 
acts have used similar wording. We are leaving the door wide open for the possibility of a person being tried a second 
time despite the fact that they were found not guilty the first time or they were found guilty but a sanction was not 
handed down. I find that to be a disconcerting scenario and I would like to think that other people would be 
disconcerted with that, too. I wonder whether this is something to which the Attorney General might like to give 
further consideration.  
That said, we have previously discussed the Criminal Appeals Amendment (Double Jeopardy) Act 2012. The 
parliamentary secretary quite rightly identified that if there are any inconsistencies between those acts, the latter 
one would prevail. However, without having it directly in front of me, I am not confident that there would be any 
inconsistency because what is relatively clear here is that there is a gap and the question then becomes: will that 
gap be filled by another Western Australian statute; for example, the Criminal Code, the Criminal Appeals Act 2004 
or indeed by the common law? Are any of those options available to a person? In a scenario in which a person finds 
themselves subjected to the clause 12 provision, I am trying to ascertain to what extent will they be able to avail 
themselves of any protections in the sense of true no double jeopardy, not this interesting concept of no double 
punishment. Will they be able to avail themselves of any provision under the Criminal Appeals Act 2004, the 
Criminal Code or common law?  
Hon MATTHEW SWINBOURN: I am not going to be able to give the member a chapter-and-verse answer to 
all the potential legal avenues that might be available to a person who finds himself being tried a second time. We 
are not aware of anything in the Criminal Code that specifically deals with that. We have already referred the member 
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previously, I think, to the provisions of section 76 of the Criminal Procedure Act, “Staying prosecution permanently”. 
There are common law arrangements that go to abuses of process available for people to argue if they are being 
tried a second time and it constitutes an abuse of process. It would not be an absolute bar, of course, because it 
would have to be established that there was in fact an abuse of process. 
There is a French term that I am not familiar with, but the member might be. Where is it? This is going to be 
embarrassing because I am going to really muck this up. It is “autrefois acquit”. I think it relates to a set of principles 
of abuse of process that have developed over the course of English common law and that are part of our law here 
in Western Australia. Again, I am not going to do a disservice by explaining the full ambit of that principle because 
I am not an expert on that particular thing. I was not an appeal judge or an appeal lawyer, but that is the advice that 
we are getting about that. It is not the case that there is no avenue for a person who finds themselves in that situation 
to deal with it. There is no absolute bar against it, but there are means by which they can raise some legal defences 
to establish the abuse of process in those circumstances. 
Hon NICK GOIRAN: Is the parliamentary secretary able to provide the chamber any comfort that it is not the 
intention of the government that this provision will be used in that way? I think he would agree with me that once 
this bill goes through, the government—correct me if I am wrong—is not going to have any power to control the 
Legal Practice Board. What would be the fetter on the Legal Practice Board’s use of this prosecution power in an 
improper fashion? Is there anything available to the executive? The parliamentary secretary has just calmly advised 
us of some potential legal arguments that might be available to a person who found themselves in jeopardy because 
of clause 12. There are some legal mechanisms that the parliamentary secretary identified, but would there be 
anything available to the executive? Is there any power via the Attorney General to intervene in Legal Practice Board 
proceedings? Is there any power for the Attorney General to direct the Legal Practice Board that it is not to prosecute 
in a particular circumstance?  
Hon MATTHEW SWINBOURN: There is nothing in the provisions of this legislation that would give the 
Attorney General a specific power to intervene. The Attorney General could seek leave to intervene in a proceeding 
before any court but that would obviously be a matter for the particular court to grant or not to grant. 
It is important to understand what constitutes the Legal Practice Board. I take the member to clause 37, 
“Board members”, which states — 

The Board consists of the following members (each of whom is a Board member) — 
(a) the Attorney General; 
(b) the Solicitor General or, if there is no Solicitor General, the State Solicitor; 
(c) a current or former judge of the Supreme Court appointed by the Attorney General; 
(d) subject to section 40, each Queen’s Counsel, and each Senior Counsel — 

A number of qualifications are then listed, and it continues — 
(e) 12 local legal practitioners of at least 3 years’ standing … 

I think the member’s point was that the Attorney General could intervene if the board members acted in an improper 
fashion. I will perhaps play this out to some degree. I doubt very much whether the board will make individual 
decisions to prosecute. It may seek approval but the executive of the Legal Practice Board will have people who 
deal with disciplinary issues and people who deal with other things. If the matter is serious enough, it may be brought 
to the board for its consideration. If the board became aware that its agents, employees or that sort of thing were 
acting in an improper manner, including the Attorney General as a member of the board, the Solicitor-General and 
the other members, they are obviously in a position to “rein it in” in that regard. Given the constitution of the board 
and how many people it involves, the board would be unlikely to prosecute in a way that would be improper. I do 
not want to add anything more than that; I think I have covered it off as best I can. 
Hon NICK GOIRAN: The parliamentary secretary made a good point. One of the persons on the board is actually 
the Attorney General himself. There is, if we like, that lever or that fetter on the activities of the board by the 
executive government. The parliamentary secretary will recall that I mentioned the Criminal Appeals Amendment 
(Double Jeopardy) Act 2012, which is subject to a statutory review. Is this an issue that the government can take 
up as part of that statutory review—to consider this notion of double jeopardy? We described it in clause 12 as no 
double punishment. I am deeply uncomfortable with where this is headed at the moment, albeit templated on the 
Victorian and New South Wales provision. It would give some comfort if somebody could actively turn their mind 
to this provision in the very near future. If an active statutory review process on double jeopardy is underway, 
there does not seem to be any reason the government cannot include this as part of its broader consideration. Is 
that something the government will take on?  
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Hon MATTHEW SWINBOURN: I am not in a position to make any comment in the terms the member requested, 
but I will raise this specifically with the Attorney General and his staff. I do not think I can take it any further 
than that. 
Hon NICK GOIRAN: Thank you for that undertaking. That is fair enough. The chamber has the option to defeat 
clause 12, in which case there would not be a provision with regard to no double jeopardy. What would be the effect 
of that and to what extent would a person be able to be tried more than once for an offence against the Legal Profession 
Uniform Law of Western Australia? 
Hon MATTHEW SWINBOURN: I am struggling a little with the member’s proposition, which is to defeat the 
clause and not include it in the act. Notwithstanding the member’s reservations about its title, the clause provides 
protection against double punishment. If we were to remove the protection against double punishment, then 
somebody who was punished in another jurisdiction could come here and be punished again. 
Hon Nick Goiran: Not if the person can’t be tried a second time. 
Hon MATTHEW SWINBOURN: But there is no protection against that under this bill. 
Hon Nick Goiran: This is exactly the point I am trying to make. 
Hon MATTHEW SWINBOURN: I understand what the member is saying and that that is a desirable outcome, 
but we do not propose to defeat the clause as the member would quite reasonably expect. The issues the member 
has raised are not frivolous on any level and there are some important considerations there, but I have made 
a concession that the member’s original point that it is possible that somebody could be tried twice in one jurisdiction 
and then in Western Australia is a possibility under this bill. I am not trying to be cute about it. It does not appear 
to have been an issue between New South Wales and Victoria, where I suspect it would be more of an issue given 
the much larger number of legal practitioners in those jurisdictions who might be moving across jurisdictions. I do 
not know if much comfort can be taken from that, because the first person this might apply to will probably go, 
“Well, Hon Nick Goiran raised this during parliamentary debates and it wasn’t addressed.” As I said, I have 
undertaken to raise the issue with the Attorney General and his staff, and obviously some of his staff are paying 
attention to what we are doing here now. I will raise it specifically with the Attorney, but I cannot take it much 
further than that. 
Clause put and passed.  
Clause 13 put and passed. 
Clause 14: Publication of Uniform Regulations and Uniform Rules — 
Hon NICK GOIRAN: I refer the parliamentary secretary to the 136th report of that Standing Committee on Uniform 
Legislation and Statutes Review, and the commentary that begins at paragraph 5.64 referring to clauses 13 through 
to 16. In particular, with reference to clause 14, the report states — 

5.64 Subparagraphs (a) of both the definitions of Uniform Regulations and Uniform Rules in 
clause 3(1) erodes Parliament’s sovereignty and law-making powers because Parliament cannot 
vote to disallow Uniform Regulations or Uniform Rules made before 21 June 2021.  

5.65 However, if the Western Australian Parliament does not agree to one or more of these Uniform 
Regulations or Uniform Rules, it can vote to delete those provisions during debate on clause 14 
of the Bill so they do not apply as subsidiary legislation of Western Australia. The Committee 
draws this to the attention of the Legislative Council for consideration during debate.  

The point made by the committee is that if we as a chamber do not agree with one or more of the provisions, we 
can deal with that by deleting part of this clause that is before us. Is the parliamentary secretary in a position to 
table the uniform regulations and uniform rules?  
Hon MATTHEW SWINBOURN: Sorry for the delay; there was some confusion about local regulations versus 
the uniform ones. We do not have them here to table but they can be tabled. I am happy to table them when I have 
them in a form in which they can be tabled. 
Hon NICK GOIRAN: I think it is important if the parliamentary secretary can undertake to do that, because they 
are the regulations and rules that we are going to be adopting. I note that the definition of “uniform regulations” 
states, for example — 

(a) the Legal Profession Uniform Regulations as in force under the Legal Profession Uniform Law 
Application Act 2014 (Victoria) Schedule 1 Part 9.1 immediately before the day on which this definition 
comes into operation (as amended or repealed by regulations to which paragraph (b), or an Act to which 
paragraph (c), applies) … 

We are working on a time line of 1 July. In other words, this provision is saying that it will be the Victorian regulations 
that will apply as at 30 June. The parliamentary secretary will table a version of those at the next available opportunity. 
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Is it possible that the uniform regulations and, for that matter, the uniform rules could change between now and 
1 July? As I understand it, they would then be the regulations and rules that we would be adopting, even though 
we would never have seen them because the version we will have seen is the one that the parliamentary secretary 
will hopefully table tomorrow. 
Hon MATTHEW SWINBOURN: It is within the realms of possibility that they could change by 30 June. However, 
I am advised that the process for changing the rules and regulations is a slow one. Usually, what is proposed by the 
Legal Services Council has to be approved by the standing committee, which is constituted by the Attorneys General 
and includes our Attorney General. In those circumstances, while possible, it is extremely unlikely to happen in 
that time frame. If it did, the government would be aware of it. Obviously, in its consultations with the Legal Practice 
Board of Western Australia and the Law Society of Western Australia, those changes would become an issue. 
Hon NICK GOIRAN: That is very good, parliamentary secretary. With respect to that council—I think we have 
perhaps referred to it as a standing committee — 
Hon Matthew Swinbourn: It is the Legal Services Council and then there is the standing committee, which is 
constituted by the Attorneys General. 
Hon NICK GOIRAN: The Attorney General is on the standing committee. As a member of that standing committee, 
he would know of and be alerted to any changes to the uniform regulations and uniform rules at any time, including 
between now and 30 June. Him being alerted is one thing, but him having the capacity to do a great deal about that 
is another thing. Of course, ultimately, he could always come back to Parliament and rush something through if 
that was absolutely necessary. For the standing committee to change the uniform regulations and rules, does it 
need agreement from all three jurisdictions? 
Hon MATTHEW SWINBOURN: I am advised that under the intergovernmental agreement there is an effective 
veto power. In effect, there has to be agreement amongst the three Attorneys General for it to make it to the next step. 
Hon NICK GOIRAN: Thank you; that, again, is comforting to know. 
With respect to clause 14, the parliamentary secretary will see the uniform regulations and rules. I hasten to add 
that I am not too concerned about what I describe as the initial regulation and rules; everyone will know what they 
are because the parliamentary secretary will table them in the not-too-distant future, so there will be ample opportunity 
for people to peruse and consider those rules and regulations in readiness for commencement on or around 1 July 
this year. I am more concerned about future regulations and rules. Can the parliamentary secretary confirm whether 
amendments to the regulations and rules must be published in the Government Gazette no later than 18 days after 
the day on which the regulations or rules are made so that subsequent versions or the amended regulations and rules 
will apply as well or will clause 14(1) apply only to the original regulations and rules? 
Hon MATTHEW SWINBOURN: I am advised that it will apply to amending rules and regulations. 
Hon NICK GOIRAN: The issue that then arises is this business about it being published no later than 18 days 
after the day on which the regulations and rules are made. There will potentially be a period of time—up to 18 days—
in which a new law will apply in Western Australia. Sure, the Attorney General might know about it because he 
is on the standing committee, but Western Australians who are required to adhere to this law will not have access 
to it, potentially, for up to a period of 18 days. That seems unsatisfactory, so I invite the parliamentary secretary’s 
comment on that. If he is looking for something in particular: who has come up with this notion of 18 days? 
Eighteen days does seem to be a curious period of time of any number to have plucked out. Why is it 18 days? It 
also seems to be an incredibly long period of time in which to potentially have Western Australians unaware of 
a new law that they will be subject to. 
Hon MATTHEW SWINBOURN: I do not have an explanation for what is a curious figure of 18 days available 
to me at the table. I am sure somebody had a particular reason why they picked 18 days. It does seem a bit strange 
to me because, for obvious reasons, 18 does not really correlate to anything in particular. I am sure there is an 
explanation and I do not want to do a disservice to that. 
Hon Nick Goiran: It makes me wonder whether it is actually a typo. 
Hon MATTHEW SWINBOURN: I am not sure about that either, in terms of that being a proposition. What 
I will say about the regulation making issue here is that the words used are “18 days after” the regulation is made; 
it is not 18 days after it commences. Therefore, the anticipation here is the publishing in the Government Gazette 
is not necessarily 18 days after the rule or regulation has come into effect; it is only after it is made. The normal 
practice would be to have a commencement date of the regulations that is post–18 days, which would provide, as 
the member quite rightly pointed out, the opportunity for the profession to be become familiar with and aware of 
the changes.  
I am also advised that there is a quite detailed process for amending the Legal Profession Uniform General Rules 
under the Legal Profession Uniform Law. I will try to get the member a copy of that but it is contained on page 22 
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of the Legal Services Council’s Annual reports 2020/2021. When I get a copy of that, I will table it for the record. 
It outlines an urgent process and a non-urgent process. The non-urgent process, which one would expect to be 
overwhelming the process followed, has a public consultation provision that would apply. There are some 
circumstances in which it would not be required, but it would be the general expectation. The member knows the 
profession. This is not a defence, but of all the professions, ours is the one that is most adept at coping with law 
change and reform. As I say, that is not a defence for not having a proper mechanism in place to make people 
aware. I am not saying that; I am just saying we are dealing with sophisticated participants in the system. I am sure 
there are a few crusty old lawyers in the background. I used to brief a barrister who had a computer that he never 
turned on that was covered in papers. He never ever went near it and thought it some sort of possessed evil thing. 
I am not even sure why he had it in his office to be perfectly honest with you.  
That is where that is at. When I get a copy of that table, or flow chart, I will table that.  

Clause put and passed. 
Clauses 15 to 28 put and passed. 
Clause 29: Establishment of Board — 
Hon NICK GOIRAN: My question on clause 29 really deals with the entirety of division 1. We have now moved 
into part 3 of this bill. As the parliamentary secretary would be aware, it has some 17 parts. We are on part 3 and 
division 1 deals with the Legal Practice Board. As we have discussed previously, this regime, this scheme, will 
replace the existing scheme for the regulation of legal practitioners in our state. To what extent do the provisions 
dealing with the Legal Practice Board set out in clauses 29 to 55 vary or modify the existing powers, composition, 
functions and duties of the Legal Practice Board? Are there any provisions in clauses 29 to 55 that will materially 
or substantively change the work of the Legal Practice Board?  
Hon MATTHEW SWINBOURN: The member has already outlined that this division deals with the Legal Practice 
Board. The member’s question to me was essentially: are there any material or substantive changes to the work 
of the Legal Practice Board? Overwhelmingly, the answer to that is no; however, there are some important things 
to point out in relation to some additional functions that the board will take on as a consequence of being part 
of the legal profession uniform framework. There is also a change, in form but not necessarily substance, in 
what was the Legal Profession Complaints Committee and its relationship with the board, being a subcommittee 
of the board. 
I turn to the clauses between 29 and 55 that pertain to changes and effect. Clause 33, “Board to pay State contribution 
to fund Legal Profession Uniform Framework”, is the first of those changes. The board will have the obligation to 
collect the fees that petitioners pay, which will include a component that goes towards our contribution, and then 
to make that payment to the Legal Services Council. 
Hon Nick Goiran: Yes, because at the moment there’s no need to do that. 
Hon MATTHEW SWINBOURN: That is right; yes. That is clause 33. Clause 36, “Delegation of functions under 
Uniform Law: Uniform Law s. 406”, will raise some capacity for the board to delegate its chapter 5 functions to 
the Legal Services and Complaints Committee or the Legal Services and Complaints Officer. Obviously, that will 
be a change, in effect, to the current arrangements. But in reality, I am told, people will not really notice much 
difference; it is just a committee of the board for dealing with those things.  
Hon Nick Goiran: Just on that point, is it the case that the board already delegates its complaint-type functions to 
that committee, and that all that will happen is that under clause 36, specific functions will be delegated under the 
uniform law? 
Hon MATTHEW SWINBOURN: I am advised that currently the Legal Services and Complaints Committee 
holds its powers in its own right and that now that power will be delegated from the Legal Practice Board to that 
committee. As I said, it is probably more of a change in form than substance. I think the other relevant provision 
is at clause 51, “Reports relating to operation and effectiveness of aspects of Uniform Law”, which states — 

The Board, on its own initiative, may prepare and give a report to the Attorney General on its views as to 
the operation and effectiveness of the Legal Profession Uniform Law (WA) Chapter 5, the carrying out of 
Chapter 5 functions, or any other matter connected with those functions or with the Law. 

That is obviously an additional responsibility, but one I am sure we would both agree is an important one for the 
board to have. 
Hon NICK GOIRAN: That is excellent, parliamentary secretary. That certainly satisfies my questions on division 1, 
clauses 29 to 55. I have a couple of questions about a few clauses in this division, but I will deal with them in 
a moment. I indicate to the chair that the next clause I wish to speak to is clause 32. 

Clause put and passed. 
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Clauses 30 and 31 put and passed. 
Clause 32: Powers — 
Hon NICK GOIRAN: This clause appears to be a new addition to the 2020 bill. Is that right? Perhaps if I can 
assist the parliamentary secretary by elaborating and indicating that it appears that clause 32(2)(e) and (f) appear 
to be new additions since the last bill. Can the parliamentary secretary indicate why that is the case? 
Hon MATTHEW SWINBOURN: To go back to the member’s other question, I omitted something in my original 
reply, which is that there was a change to the composition of the board membership. The member might be getting 
to this in any event. I do not think it materially or substantially changes its work; it is just the addition, as stated at 
clause 37(c), of a current or former judge of the Supreme Court appointed by the Attorney General. I had that in 
my notes but I missed it. 
On the question of additional paragraphs (e) and (f) in clause 32, my advice is that they have been included because 
they are the equivalent of sections 80 and 512(4) of the Legal Profession Act 2008, respectively. These clauses 
were inadvertently omitted from the 2020 bill and have now been added at the request of the relevant stakeholders, 
the Legal Practice Board and the Legal Contribution Trust. They have raised that and this has given us the opportunity, 
perhaps fortunately, to address that.  
Hon NICK GOIRAN: On that point, specifically 32(2)(e), which states, “charge fees for the services it provides”, 
the parliamentary secretary indicates that is an existing provision under the current act that is now being brought 
in here. Is that something that the board actually does? Is that a power that is routinely being used for charging 
fees for its services? 
Hon MATTHEW SWINBOURN: We do not know whether it currently charges any fees for service arrangements. 
It would not be hard to contemplate the circumstances in which it might do that, but it was fixed up at its request. 
It obviously feels it is something necessary for the board to have. The government has responded and put that back 
in there. As I said, it was not the intention to take that away from it. It was inadvertent, so we are now addressing that.  
Clause put and passed. 
Clause 33 put and passed. 
Clause 34: Board to pay contributions to Guarantee Fund into Fund — 
Hon NICK GOIRAN: Clause 34 appears to be, in its entirety, a new addition since the 2020 bill. Can the parliamentary 
secretary provide an explanation about why the capacity for the board to pay contributions to guarantee fund into 
the fund has been inserted? 
Hon MATTHEW SWINBOURN: My advice is that clause 34 is the equivalent of section 337(3) of the 
Legal Profession Act 2008. This clause was inadvertently omitted from the 2020 bill and has been included at the 
request of the relevant stakeholders. For the member’s benefit, section 337(3) provides — 

The Board must pay to the Trust all money received by it under subsection (1). 
Clause put and passed. 
Clauses 35 and 36 put and passed. 
Clause 37: Board members — 
Hon NICK GOIRAN: The parliamentary secretary has already foreshadowed the question I was going to ask him 
about the insertion of clause 37(c), the inclusion of a current or former judge of the Supreme Court appointed by 
the Attorney General. What gave rise to this inclusion?  
Hon MATTHEW SWINBOURN: Member, the reason is that the person who fills the spot under clause 37(c), 
a current or former judge of the Supreme Court appointed by the Attorney General, will be the person sitting on 
the uniform admissions committee, which is the national body, so it was seen as desirable and appropriate that the 
person who is a sitting Supreme Court or former Supreme Court judge also sits on the Legal Practice Board. I think 
that both of us would agree that that is an appropriate arrangement. They will be sitting on what is now the national 
admissions committee and also the board. 
Hon NICK GOIRAN: That is the intention, but that is not what is specified there, so it could be a different person 
who fills that role on the board. I appreciate that the intention has been expressed. Is there any reason the two should 
not be expressly linked? 
Hon MATTHEW SWINBOURN: I do not have a precise answer as to why it does not specifically refer to that. 
That is our intention. The explanation I have been given is that it will provide some flexibility in the circumstances, 
but the government’s intention is clear. Just to provide some more context, former Hon Justice Le Miere was 
nominated as the invited observer to this committee, and it is anticipated that he will continue as a member of the 
committee after WA joins the uniform law. The addition of a judge or former judge of the Supreme Court to the 
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membership of the Legal Practice Board will enable WA’s representative on the admissions committee to sit as 
a member of the board. I think it is the way that we have come at it; because that person will necessarily be a current 
or former judge, we wanted to make provision for them in the bill. 
Hon NICK GOIRAN: My question pertains to the intersection between clauses 37 and 40. The parliamentary 
secretary will see that the board will consist of each Queen’s Counsel and Senior Counsel in our state, subject to 
the provisions of clause 40. Clause 40 deals with a circumstance that is not uncommon in many government 
arrangements and boards whereby if a person fails to attend three consecutive meetings without a leave of absence, 
their position is expunged from the relevant board. Is the intersection between clauses 37 and 40 simply a replication 
of the current arrangements for the board? 
Hon MATTHEW SWINBOURN: Member, there is a difference between that and the current provisions. I take 
the member to section 536 of the Legal Profession Act 2008. That deals with what the board consists of. It states 
at subsection (1)(c) — 

subject to section 538, each Queen’s Counsel, and each Senior Counsel … 
It then provides for the qualifying matters in subparagraphs (i), (ii) and (iii). 
Section 538 then states in subsection (2), which I think is particularly relevant — 

The Attorney General may remove a Board member from office if the member is absent without leave of 
the Board from 3 consecutive meetings of the Board of which the member has had notice. 

In practice, that would include a Queen’s Counsel or Senior Counsel. But that is not how it operates in practice. 
The Attorney General would not remove those people, because they hold their position on the board by virtue of 
their status as a Senior Counsel or Queen’s Counsel, not because they have been elected. The new provisions in 
the bill, which start at clause 37(d), state “subject to section 40”. Proposed section 40(1) states — 

The Attorney General may remove an elected Board member from office if the member … 
Senior Counsels and Queen’s Counsels are not elected members of the board. This is really a codification of the 
existing arrangement, whereby the Attorney General does not remove Senior Counsels and Queen’s Counsels from 
the board of the Legal Practice Board. We could effectively get into some sort of loop here whereby they did not 
attend three meetings and were removed from the board, but by virtue of their continuing standing as a Senior Counsel 
or Queen’s Counsel they could get onto the board again by nominating themselves. In effect, this is just codifying 
what would happen now in reality. A Senior Counsel or Queen’s Counsel would nominate themselves effectively 
to become a member of the board and the Attorney General would not have the power to remove them. Under the 
Legal Profession Act, the Attorney General effectively does not have the power to remove them anyway. 
Hon NICK GOIRAN: That is a very good explanation, parliamentary secretary. The parliamentary secretary 
might need to take this on notice, but is he in a position to advise us of the quantum of these members—that is, how 
many QCs and SCs have currently nominated themselves to be a member of the Legal Practice Board? I am trying 
to ascertain the extent to which the number of those individuals is effectively swamping the 12 elected board 
members, together with the Attorney General and the Solicitor-General, and this new position of a former judge 
of the Supreme Court, which is a total of 15 persons on the board, in contrast with this unspecified number. If the 
parliamentary secretary has to take that on notice, that is fine; it can be provided at another time. 
Hon MATTHEW SWINBOURN: Member, we do not have that information at the table, but we will find out. There 
will be an answer somewhere. I think the Legal Practice Board is shut at the moment, so we cannot ask it. 
Clause put and passed. 
Clauses 38 to 54 put and passed. 
Clause 55: Local regulations may be made about matters for Board — 
Hon NICK GOIRAN: According to my notes, when we were considering clause 1, this was one of the clauses 
the parliamentary secretary identified in response to the Standing Committee on Uniform Legislation and Statutes 
Review’s 136th report, but specifically recommendation 5. Recommendation 5 was a recommendation from the 
committee to the government to say that any Henry VIII clauses should be identified in either the second reading 
speech or the explanatory memorandum. In response to that, the parliamentary secretary highlighted clause 55, but 
it is not what I would describe as a Henry VIII clause. It is not clear to me why it was specifically raised in response 
to the fifth recommendation of the committee. 
Hon MATTHEW SWINBOURN: The response I gave the member was to cover the field of all matters that might 
possibly be considered Henry VIII clauses. I suppose we could debate for a long time whether regulation powers 
themselves are Henry VIII clauses depending on the ambit of that regulation-making power but, as a matter of 
completeness, we identified all the regulation-making provisions to the house. 
Clause put and passed. 
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Clause 56: Establishment of Legal Services and Complaints Committee — 
Hon NICK GOIRAN: Clause 56 takes us to division 2 of part 3 dealing with the Legal Services and Complaints 
Committee. I might ask this question as a group. It is along the lines of what I asked the parliamentary secretary 
earlier about the Legal Practice Board. Here we have the “Legal Services and Complaints Committee” at division 2. 
In division 3, we have the “Legal Services and Complaints Officer” and in division 4 we have the “Staff of Legal 
Services and Complaints Committee and Legal Services and Complaints Officer”. If we group those three divisions 
together—divisions 2, 3 and 4—those offices are largely already in existence, even if it is not exactly with the same 
name. Can the parliamentary secretary indicate to what extent divisions 2, 3 or 4 will make any material or substantive 
changes to the functions, powers, roles, responsibilities and workings of those offices?  
Hon MATTHEW SWINBOURN: Largely, they are the same, but there are some important changes that I will bring 
to the member’s attention. The first of those is clause 58, which provides — 

The Legal Services and Complaints Committee has all the powers it needs to perform its functions. 
There is no equivalent provision in the Legal Profession Act. That is pretty straightforward to make sure that it is 
clear that there is a statutory basis for the powers. It does not really change what it has done over time; it just makes 
it more certain. 
The next is clause 62, “Term of office of legal members”. This is a more substantial change. This clause provides — 

(1) A legal member — 
(a) holds office for a term specified in the instrument of appointment; and 
(b) is eligible for reappointment. 

(2) However — 
(a) subject to section 64, a legal member is not eligible to hold office for more than 6 years in total; 

Clause 64 provides for the circumstances in which the termination of office may be deferred. The time in which 
a legal member of the Legal Services and Complaints Committee may serve on the committee has now been limited 
to six years in total. That is consistent with the time in which a community representative may serve on the committee 
and is intended to ensure there is appropriate renewal of membership of the committee. There is no equivalent 
provision under the current Legal Profession Act in relation to that. 
The next clause is clause 79, “Term of appointment”, which provides that the — 

… Legal Services and Complaints Officer — 
(a) holds office for a term of not more than 5 years specified in the instrument of appointment; and 
(b) is eligible for reappointment. 

There is no equivalent in the Legal Profession Act 2008, so we are now providing a provision that makes that clear 
about the term and the capacity to reappoint. 
Also, clause 80 deals with the functions of the legal services and complaints officer. We are now explicitly providing 
what those functions are. The clause states, in part — 

(a) to carry out a Chapter 5 function delegated … under section 36(a)(ii); 
(b) to carry out any power or duty delegated to the Officer under section 60; 
(c) another function conferred on the Officer by this Act, the Legal Profession Uniform Law (WA) 

or another Act. 
(2) The Legal Services and Complaints Officer may — 

(a) appear at any investigation, inquiry or hearing under the Legal Profession Uniform Law (WA) 
Chapter 5; and 

(b) appear in person or be represented by an Australian legal practitioner … 
There is no equivalent provision in the current Legal Profession Act for dealing with that. I think that takes us 
to the end of division 4. Those are the substantial and material differences, but, as I said, overwhelmingly, as 
the member has already identified, entities that perform the functions of—what did we start off with? It was the 
Legal Services and Complaints Committee. I am going to have to remember what the other one is; the Legal Profession 
Complaints Committee. I have been fortunate enough not to have been called before it, so I am not familiar with 
it. The other offices are equivalent, but obviously providing more statutory clarity around those things. 
Clause put and passed. 
Clauses 57 to 81 put and passed. 
Clause 82: Establishment of Legal Costs Committee — 
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Hon NICK GOIRAN: Just before I ask my question with regard to clause 82, or more particularly with regard to 
division 5, I welcome the Minister for Energy to the table as the parliamentary secretary has had to leave the 
chamber on urgent parliamentary business. 
Hon Stephen Dawson: It’s really urgent! 
Hon NICK GOIRAN: Very urgent! Indeed, it does occur. 
With regard to division 5, it is the same question again in the sense that the Legal Costs Committee already exists 
in Western Australia. Division 5 takes us through to clause 99. Is there anything substantive in division 5 that will 
change the functions, powers, roles, responsibilities or jurisdiction of the Legal Costs Committee? 
Hon STEPHEN DAWSON: I am advised that the only addition relates to clause 83, which states “The Legal Costs 
Committee has the functions conferred on it by this Act or another Act.” I am told there is no equivalent provision 
in the Legal Profession Act 2008. 
Clause put and passed. 
Clauses 83 to 99 put and passed. 
Clause 100: Establishment of Legal Contribution Trust — 
Hon NICK GOIRAN: We now move into division 6 in the third part of the bill, and I welcome back the parliamentary 
secretary from urgent parliamentary business. 
Hon Matthew Swinbourn: Very urgent! 
Hon NICK GOIRAN: Very urgent. He will be pleased to know that the Minister for Energy performed outstandingly 
in his absence, assisting us with the work of the Legal Costs Committee. In essence, the bill will not change any of 
the duties, functions, powers and responsibilities of the Legal Costs Committee. My question pertains to division 6 
and the Legal Contribution Trust. The trust already exists, so once again, is there anything happening in division 6 
that will materially or substantively change how the trust operates, the composition of the trust, or in any way change 
anything in Western Australian law as it currently stands with respect to the Legal Contribution Trust? 
Hon MATTHEW SWINBOURN: Essentially, no, but clause 103 provides clarification that the Legal Contribution 
Trust has all the powers it needs to perform its functions. It provides a statutory basis for its operations. There was 
no equivalent provision in the Legal Profession Act 2008. 
Clause put and passed. 
Clause 101 put and passed. 
Clause 102: Functions — 
Hon NICK GOIRAN: Clause 102(1)(d) talks about a function of the Legal Contribution Trust being — 

to make a request to the Board that an external investigation be carried out under the Legal Profession 
Uniform Law (WA) Part 4.2 … 

Apparently this provision was included at the request of the Legal Contribution Trust. Can the parliamentary 
secretary indicate when this request was made? 
Hon MATTHEW SWINBOURN: I cannot provide Hon Nick Goiran with the specific date because the advisers at 
the table do not have access to all their files. I am advised that what they do recall is that it was after the 2020 bill had 
been introduced into the Legislative Assembly. It therefore rests that it was raised in either the second half of 2020 
or the first half of 2021. It was not just the Legal Contribution Trust because, as I understand it, the Legal Practice 
Board of Western Australia also requested the amendment, so it was both those entities. We can provide the member 
with the precise date but we cannot do it right now. If it is important to Hon Nick Goiran, we can get the date. 
Hon NICK GOIRAN: No, it is not necessary to provide the precise date—it was just an indication of time. Can 
the parliamentary secretary indicate how external investigations on a legal practice are currently made and how it 
will be different if we agree to clause 102 without amendment? 
Hon MATTHEW SWINBOURN: Section 230(1) of the current Legal Profession Act states — 

(1) The Board, on its own initiative or at the request of the Trust, or the Complaints Committee may, in 
writing, appoint a suitably qualified person to investigate the affairs or specified affairs of a law practice. 

Therefore, clause 102 of the bill before us states — 
(1) The Legal Contribution Trust has the following functions — 

… 
(d) to make a request to the Board that an external investigation be carried out under the Legal 

Profession Uniform Law … 
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Clause put and passed. 
Clauses 103 to 111 put and passed. 
Clause 112: Requirements for applications for admission under Uniform Law s. 16 — 
Hon NICK GOIRAN: It might be convenient at this point for us to consider divisions 1, 2 and 3 in part 4, which, 
grouped together, deal with the admission of legal practitioners, the practising certificates for legal practitioners 
and the registration certificates. With regard to each of those three elements, to what extent will it materially change 
the admission or practising certificate or registration certificate process for Western Australian practitioners?  
Hon MATTHEW SWINBOURN: While my advisers are trying to get themselves together on the question that 
has been asked, which was a fulsome one, I have a couple of things that I undertook to table. The first of those is 
the flowchart from the Legal Services Council Annual reports 2020–21 on amending the uniform general rules 
under the uniform law. 
Hon Nick Goiran: I think that might have been tabled earlier. 
Hon MATTHEW SWINBOURN: No, this is a separate one. This is the one about the general rules under the 
uniform law. I also have a copy of the Legal Profession Uniform General Rules 2015, which is the New South Wales 
copy of that. That is version [2015–246]. I also table the Legal Profession Uniform Admission Rules 2015, which is 
version [2015–240]. Continuing on with tabling, I have the Legal Profession Uniform Conduct (Barristers) Rules 2015, 
[2015–243]; the Legal Profession Uniform Continuing Professional Development (Barristers) Rules 2015, 
[2015–241]; the Legal Profession Uniform Continuing Professional Development (Solicitors) Rules 2015, 
[2015–242]; the Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 2015, [2015–244]; and, finally 
at this stage, the Legal Profession Uniform Legal Practice (Solicitors) Rules 2015, [2015–245]. 
[See papers 1123 to 1130.] 
Hon NICK GOIRAN: While the parliamentary secretary is still taking advice on that, I thank him for tabling the 
documents. Multiple rules were tabled. I just want to clarify: is there still an intention to table the uniform regulations 
as distinct from the uniform rules? 
Hon Matthew Swinbourn: Yes. Those were the documents I had to hand. 
Hon NICK GOIRAN: Thank you. 
Hon MATTHEW SWINBOURN: In the time that we have left before the taking of members’ statements, I am 
advised that the substantive change in divisions 1, 2 and 3 of part 4 effectively relate to the right of appeal in respect 
of compliance certificates. I am told that a compliance certificate is a requirement of admission. Currently, a person 
who is aggrieved by a decision not to have a compliance certificate issued has recourse to the State Administrative 
Tribunal. But under the new uniform provisions—the uniform law—they will have a right of appeal to only the 
Supreme Court and not to the State Administrative Tribunal. That is a substantive change, obviously. That is 
contained at section 26 of the Legal Profession Uniform Law (NSW). 
Hon NICK GOIRAN: That is one substantive change for admissions and the like. Is the parliamentary secretary 
in a position to give us further information on what brought about the government’s desire to make that change? 
It is not only far more onerous to apply to the Supreme Court than it is to the State Administrative Tribunal; it is more 
costly. It is a significant change, as the parliamentary secretary said. Was there some form of advocacy that brought 
about this desire or was it simply a case of coming into line with other jurisdictions? 
Hon MATTHEW SWINBOURN: There was no active decision by the government to change the appeal avenues; 
it was a consequence of us accepting that we are part of the uniform scheme. It is one express provision of the 
uniform scheme. It happens in Victoria and New South Wales, and on the passage and commencement of this law, 
it will also happen in Western Australia. I acknowledge what the member says about the differences between 
a process through the State Administrative Tribunal versus the Supreme Court, but the Supreme Court also deals 
with administrations and has the role of practitioner. It is not necessarily the case that the Supreme Court does not 
have the experience and expertise to deal with these kind of appeals, but it is, as I said, a consequence of our 
entering into the uniform scheme. 
Hon NICK GOIRAN: The parliamentary secretary described it as a consequence of signing up to the uniform 
scheme, but will it be open to the government to modify the application of the uniform scheme so that in 
Western Australia such appeals will lie with the State Administrative Tribunal? 
Hon MATTHEW SWINBOURN: Theoretically, we could seek the agreement of the other jurisdictions to modify 
the intergovernmental agreement that gave rise to this legislation, but we would have to get their agreement. We do 
not have a standalone right to modify the scheme with respect to this matter without their agreement. 
Clause put and passed. 
Progress reported and leave granted to sit again, pursuant to standing orders. 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4111123ca2c24eea95ed4870482588070007daba/$file/tp-1123.pdf
https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4111130c73d4b4ed54ebab91482588070007dac6/$file/tp-1130.pdf
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